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7KH 85/7$ GHILQHV D ³WHQDQW´ DV ³D SHUVRQ HQWLWOHG XQGHU D UHQWDO

DJUHHPHQW WR RFFXS\ D GZHOOLQJ WR WKH H[FOXVLRQ RI RWKHUV�´ .�5�6�
� ������������ $ ³UHQWDO DJUHHPHQW´ LV GHILQHG DV DQ\ DJUHHPHQW
³ZULWWHQ RU RUDO� DQG YDOLG UXOHV DQG UHJXODWLRQV � � � HPERG\LQJ WKH WHUPV
DQG FRQGLWLRQV FRQFHUQLQJ WKH XVH DQG RFFXSDQF\ RI D GZHOOLQJ DQG
SUHPLVHV�´ .�5�6� � ������������
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,Q KLV GHSRVLWLRQ� &XVKPDQ VWDWHG KLV UHDVRQV IRU QRW IRUFLQJ

3ODLQWLIIV WR OHDYH�

8SRQ DUULYLQJ DW WKH VFHQH� , LQIRUPHG GLVSDWFK , ZDV WKHUH DQG
WKH LQGLYLGXDO ZDV RXWVLGH DQG , PHW KLP RXWVLGH� +H VDLG KH
KDG� , EHOLHYH� WKUHH VXEMHFWV LQVLGH WKDW QHHGHG WR EH HYLFWHG� ,
DVNHG KLP LI KH KDG SURSHU GRFXPHQWDWLRQ� ZKLFK KH VKRZHG PH
D SLHFH RI SDSHU� DQG , FDQ¶W UHFDOO H[DFWO\ ZKDW LW ORRNV OLNH� RU
ZKDW LW VDLG DW WKH SRLQW LQ WLPH� %XW DW WKH SRLQW LQ WLPH , ORRNHG
DW LW� LW JDYH PH QR OHJDO SDUDPHWHUV WR GR DQ\WKLQJ� VR , KDG KLP
ZDLW� , ZHQW XS DQG NQRFNHG RQ WKH GRRU� ZHQW LQVLGH� DQG WDONHG
WR WKUHH IHPDOHV� 7KH\ ZHUH XSVHW� VDLG WKDW KH ZDV WU\LQJ WR SXW
WKHP RXW� $QG , FDQ¶W UHFDOO H[DFWO\ ZKDW WKH\ VDLG� EXW , EHOLHYH
WKDW WKH\ ZHUH EHLQJ DFFXVHG RI WKHIW� RU VRPHWKLQJ� $QG , DVNHG
WKHP LI WKH\ KDG EHHQ VHUYHG DQ HYLFWLRQ QRWLFH� D WHQ�GD\ QRWLFH�
RU DQ\WKLQJ OLNH WKDW� DQG , EHOLHYH WKH\ LQIRUPHGPH DW WKDW SRLQW
LQ WLPH WKH\ KDG QRW� $QG� EDVLFDOO\� , GLGQ¶W VHH DQ\ LOOHJDO
GRLQJV JRLQJ RQ LQ P\ SUHVHQFH� , IHOW WKHUH ZDV QRW PXFK ,
FRXOG GR� , JDYH WKHP VRPH EDVLF LQIRUPDWLRQ� WKDW LI WKH\ IHOW
WKDW WKH\ ZHUH EHLQJ IDOVHO\ DFFXVHG RU SXW RXW� WKDW WKH\ VKRXOG
FDOO WKH /RXLVYLOOH /DQGORUG�7HQDQWV $VVRFLDWLRQ� $QG , ZHQW
EDFN RXWVLGH� DQG , WROG WKH LQGLYLGXDO RXW WKHUH WKDW , KDG QR
OHJDO ± , IHOW DW WKDW SRLQW LQ WLPH , KDG QR OHJDO ULJKW WR SXW WKHP
RXW RQ WKH VWUHHW DQG UHIXVHG WR GR VR�

� � �

, GLGQ¶W KDYH DQ\ OHJDO SDSHUV LQ IURQW RI PH VLJQHG E\ D MXGJH�
QR HYLFWLRQ SDSHUV VLJQHG E\� \RX NQRZ� WKH FRXUWV RU WKH V\VWHP
GRZQWRZQ� ,W ORRNHG OLNH D UHVLGHQFH WR PH� 7KH URRP , ZDV
VWDQGLQJ LQ ORRNHG OLNH D OLYLQJ URRP� 7KHUH ZDV IXUQLWXUH WKHUH
� � � � , GLGQ¶W VHH DQ\ VLJQ RI GLVRUGHUO\ FRQGXFW� 7KH\ ZHUHQ¶W
ORRNLQJ OLNH WKH\ ZHUH JRLQJ WR KXUW WKHPVHOYHV RU DQ\ERG\ HOVH�
/RRNHG OLNH WKH\ KDG HVWDEOLVKHG UHVLGHQF\� , DVNHG WKHP LI WKH\
KDG DOO WKHLU SHUVRQDO EHORQJLQJV WKHUH� KDG DOO WKHLU FORWKLQJ DQG
SHUVRQDO HIIHFWV DQG HYHU\WKLQJ� 7KH\ ZHUH WHOOLQJ PH WKDW WKH\
ZHUH OLYLQJ WKHUH� $QG , IHOW WKDW WKHUH ZDV QRWKLQJ XQGHU WKH
ODZ DW WKDW SRLQW LQ WLPH WKDW , FRXOG GR WR HLWKHU DUUHVW WKHP RU
SXW WKHP RXW RQ WKH VWUHHW�
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3ODLQWLIIV DOVR ILOHG VXLW DJDLQVW 0LVVLRQ +RXVH� ,QF�� VHHNLQJ D

WHPSRUDU\ LQMXQFWLRQ DQG UHVWUDLQLQJ RUGHU XQGHU WKH .HQWXFN\ /DQGORUG�
7HQDQW $FW� 7KLV DFWLRQ ZDV ODWHU GLVPLVVHG DIWHU WKH SDUWLHV VHWWOHG WKH
FDVH RQ 'HFHPEHU ��� �����

�
,Q UHYLHZLQJZKHWKHU'HIHQGDQWV DUH HQWLWOHG WR TXDOLILHG LPPXQLW\�

ZH WDNH WKH IDFWV LQ WKH OLJKW PRVW IDYRUDEOH WR 3ODLQWLIIV� 6HH 3KHOSV Y�
&R\� ��� )��G ���� ��� ��WK &LU� ������ ,Q GHWHUPLQLQJ WKDW 'HIHQGDQWV
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DUH HQWLWOHG WR TXDOLILHG LPPXQLW\ RQ 3ODLQWLIIV¶ )RXUWK DQG )RXUWHHQWK
$PHQGPHQW FODLPV� -XGJH :DOODFH LQ KLV GLVVHQWLQJ RSLQLRQ
LQDSSURSULDWHO\ FRQVWUXHV WKH IDFWV LQ WKH OLJKW PRVW IDYRUDEOH WR
'HIHQGDQWV� &RQWUDU\ WR WKH DVVHUWLRQ LQ -XGJH :DOODFH¶V RSLQLRQ WKDW
3ODLQWLIIV GLG QRW GLVSXWH 'HIHQGDQWV¶ WHVWLPRQ\ WKDW 3ODLQWLIIV¶ EHKDYLRU
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WHVWLPRQ\ LQ WKH UHFRUG FOHDUO\ LQGLFDWHV WKDW 3ODLQWLIIV GLVSXWHG
'HIHQGDQWV¶ YHUVLRQ RI WKH HYHQWV LQ TXHVWLRQ�
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$V YDULRXV FRPPHQWDWRUV KDYH SRLQWHG RXW� HDUO\ LQ WKH ODVW FHQWXU\�

WKH 6XSUHPH&RXUW� UHO\LQJ XSRQ /RUG&DPGHQ¶V RSLQLRQ LQ WKH ���� FDVH

RI (QWLFN Y� &DUULQJWRQ� �� +RZHOO¶V 6WDWH 7ULDOV ����� �� (QJ� 5HS� ���
�&�3� ����� �ILQGLQJ LQYDOLG WKH VHL]XUH RI SULYDWH SDSHUV SXUVXDQW WR D

JHQHUDOZDUUDQW�� DQDO\]HG )RXUWK$PHQGPHQW FDVHV WKURXJK WKH SULVPRI

SURSHUW\ ULJKWV� FXOPLQDWLQJ LQ WKH FDVH RI2OPVWHDG Y� 8QLWHG 6WDWHV� ���
8�6� ��� ������� ZKLFK KHOG WKDW WKH )RXUWK $PHQGPHQW GRHV QRW SURWHFW
D KRPHRZQHU DJDLQVW ZLUHWDSV RI SKRQH FRQYHUVDWLRQV SURYLGHG WKDW WKHUH
ZDV QR WUHVSDVV RI WKH KRPHRZQHU¶V SURSHUW\� +D\GHQ DQG.DW] FKDQJHG
FRXUVH� KROGLQJ WKDW SULYDF\� QRW SURSHUW\� ZDV WKH RUJDQL]LQJ SULQFLSOH RI
)RXUWK $PHQGPHQW DQDO\VLV� 7KXV� 6ROGDO PXVW EH XQGHUVWRRG DJDLQVW
WKLV EDFNGURS RI WKH &RXUW¶V )RXUWK$PHQGPHQW MXULVSUXGHQFH GXULQJ WKH
ODVW FHQWXU\�
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&HUWDLQ OLYLQJ DUUDQJHPHQWV DUH H[FOXGHG IURP FRYHUDJH XQGHU WKH

.HQWXFN\ 85/7$� LQFOXGLQJ� ³>U@HVLGHQFH DW DQ LQVWLWXWLRQ� SXEOLF RU
SULYDWH� LI LQFLGHQWDO WR GHWHQWLRQ RU WKH SURYLVLRQ RI PHGLFDO� JHULDWULF�
HGXFDWLRQDO FRXQVHOLQJ� UHOLJLRXV� RU VLPLODU VHUYLFH�´ .�5�6� � ��������
'HIHQGDQWV EULHIO\ FODLP LQ WKHLU UHSO\ EULHI WKDW 3ODLQWLIIV¶ OLYLQJ
DUUDQJHPHQWV DW $XJXVWD+RXVH FRXOG IDOO ZLWKLQ WKLV H[FOXVLRQ GXH WR WKH
ILQDQFLDO DQG UHOLJLRXV FRXQVHOLQJ VHUYLFHV SURYLGHG E\ 0LVVLRQ +RXVH�
,QF� VWDII� +RZHYHU� 'HIHQGDQWV KDYH FRQFHGHG IRU SXUSRVHV RI WKLV
DSSHDO WKDW 3ODLQWLIIV DUH WHQDQWV XQGHU .HQWXFN\ ODZ�
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GHFLVLRQ LQ )R[ Y� 9DQ 2RVWHUXP� ��� )��G ���� ��� ��WK &LU� ������ LQ
ZKLFK ZH QRWHG WKDW ³>W@KH 6XSUHPH &RXUW KDV RQO\ DSSOLHG WKH
µPHDQLQJIXO LQWHUIHUHQFH ZLWK SRVVHVVRU\ LQWHUHVWV¶ GHILQLWLRQ RI VHL]XUH
WR FDVHV ZKHUH WKHUH LV QR GHEDWH WKDW WKH FKDOOHQJHG DFW LV RQH RI WDNLQJ
SURSHUW\ DZD\ IURP DQ LQGLYLGXDO � � � �´ ,Q WKDW FDVH� D SODLQWLII DOOHJHG D
)RXUWK$PHQGPHQWYLRODWLRQGXH WR SROLFH RIILFHUV¶ XQZDUUDQWHG UHWHQWLRQ
RI KLV GULYHU¶V OLFHQVH DIWHU DQ LQLWLDOO\ ODZIXO VHL]XUH� 8QOLNH WKH
FRQILVFDWLRQ RI WKH OLFHQVH LQ)R[� WKH HYLFWLRQ LQ WKH FDVH DW EDU ZDV QHYHU
VDQFWLRQHG XQGHU WKH ODZ�
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(VVHQWLDOO\� 'HIHQGDQWV DUH UHF\FOLQJ WKH DUJXPHQW WKDW WKH\ DUH

OHJDOO\ LQFDSDEOH RI YLRODWLQJ WKH 85/7$ EHFDXVH WKH VWDWXWH¶V SXUSRVH
LV WR JRYHUQ WKH ULJKWV DQG UHVSRQVLELOLWLHV RI ODQGORUGV DQG WHQDQWV� QRW
WKLUG SDUWLHV� .�5�6� � �������� +RZHYHU� DV WKH GLVWULFW FRXUW DSWO\
QRWHG� 3ODLQWLIIV KDYH QRW DOOHJHG WKDW WKH RIILFHUV WKHPVHOYHV YLRODWHG WKH
85/7$� UDWKHU� 3ODLQWLIIV PHUHO\ SRLQW WR WKH 85/7$ DV HYLGHQFH RI WKH
SURFHVV ZKLFK ZDV GXH SULRU WR HYLFWLRQ� (YHQ LI 'HIHQGDQWV GLG QRW
YLRODWH 85/7$� WKHLU DFWLRQV PD\ KDYH VWLOO YLRODWHG WKH )RXUWHHQWK
$PHQGPHQW�
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